UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

CHRISTINE HILL ZANDHRI,
Haintiff

V. : Civil Action No.
3:99 CV 1776 (CFD)
DOUGLASDORTENZIO, ET AL.,
Defendants

RULING ON MOTION FOR SUMMARY JUDGMENT

The plaintiff, Chrigine Hill Zandhri (“Zandhri™), aformer police officer of the Walingford Police
Department, brought this action againgt its Chief of Police, Douglas Dortenzio (“ Chief Dortenzio”), its
Deputy Chief of Police, Dondd McNeil (“McNeil”), and two other Wallingford police officers,
Lieutenant Thomas Curran (“Curran”) and Lieutenant Peter Cameron (“Cameron”) pursuant to 42
U.S.C. 8§ 1983, dleging that they violated certain of her rights under the U.S. Condtitution and
Connecticut Sate law. Pending isthe defendants Motion for Summary Judgment [Doc. # 27].

I Facts!

In June 1995, Zandhri was hired as a police officer for the Wallingford Police Department in
Walingford, Connecticut. After graduating from the police academy and completing the department’s
“Feld Training Program,” she was assigned to generd police patrol duties as a probationary police

officer.2 While Zandhri was a probationary police officer, she was a subject of four interna affairs

The following facts are based on the parties’ Loca Rule 9(c) Statements and other summary judgment
papers and are undisputed unless otherwise indicated.

“New officers of the Wallingford Police Department are required to serve atwo-year probationary
period, but the record does not make clear itsterms,
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investigations and two crimind investigations by her department in late 1996 and early 1997. Eachis
related to Zandhri’ s domestic disputes with her husband at the time of the investigations, each is
relevant to her clamsin this case, and each is discussed below.

Thefirg internd affarsinvestigation, “1A 96-44,” was conducted by defendant Lieutenant
Curran and arose from a complaint made to the Wallingford Police Department by Zandhri’ s then-
husband, Paul Hill (“Hill”). Hill called the Wallingford police on the night of October 5, 1996 and
reported that upon finishing her shift duties that night, Zandhri went to alocal bar with two of her felow
officers and then drove while under the influence of acohol. The ensuing investigation consisted of
interviews with Hill, Zandhri, the officers who were with her at the bar, other officers who had talked
with Zandhri that night, and a supervisory officer. Theinvestigation did not conclude that Zandhri had
driven while under the influence of acohal, but did find that she had spoken to afdlow officer over a
police telephone line in an “unprofessiona and ingppropriate’ manner in violaion of police department
regulations® Severa of the other officers involved-including the supervisory officer—were aso found to
have committed various violations of police department regulations, related to the events of that
evening.

Thefirgt crimina investigation of Zandhri was undertaken by defendant Lieutenant Cameron
and was in response to a complaint of domestic violence made to the Wallingford Police Departmernt,
aso by Hill, on October 16, 1996. During that night, Hill and Zandhri had argued at their home about

the recent filing of adivorce action by Hill, and a physica confrontation occurred while their children

3Thisfinding related to Zandhri’ s persona conversation on the police telephone line with another officer.
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were & home. The ensuing investigation by Cameron congsted of an interview with Hill and an
examination of hisinjuries, an interview of Zandhri by Cameron and defendant McNaeil, a statement
under oath from Hill,* avisit to Hill and Zandhri’s home on October 17, 1996, and areview of an
audiotaped recording (made secretly by Hill) of the dispute. Cameron then prepared awarrant
application for Zandhri’ s arrest for disorderly conduct under Conn. Gen. Stat. 8 53a-182, which was
signed by a Superior Court Judge, and Zandhri was arrested on October 18, 1996. The charge was
subseguently nolled.®

The second internd affars investigation, “1A 96-45,” conducted by defendant Lieutenant
Curran, a0 regarded Hill’s October 16, 1996 complaint to the Walingford Police Department and
additionaly concerned Hill’ s report that domestic violence had occurred on October 5, 1996, after
Zandhri learned that Hill had reported her to the police. Curran’sinvestigation conssted of areview of
Cameron’s crimind investigation of the events of October 16 and an additiond interview with Zandhri.
The investigation concluded that domestic violence had occurred between Hill and Zandhri on October
16, 1996 and October 5, 1996 and found that Zandhri’ s *conduct under the circumstances reflects a
propengity for violence attributable to the lack of salf control and prudent judgment” and that Zandhri
had engaged in conduct “unbecoming an officer” in violaion of police department regulations.

The third internal affairsinvestigation, “l1A 96-46,” conducted by Sergeant Robert Flis (not a

4A written statement was aso obtained from Zandhri on October 17, but she claimsit was &fter the
application for the warrant was presented to the judge.

%A nolleis, except when limited by statute or rule of practice; see, e.g., Generd Statutes § 54-56b and
Practice Book § 726; aunilaterd act by a prosecutor, which ends the * pending proceedings without an
acquittal and without placing the defendant in jeopardy.”” Cido v. City of Shelton, 692 A.2d 1255,
1260 n.9 (Conn. 1997) (quoting Sate v. Lloyd, 440 A.2d 867, 868 (Conn. 1981)).
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defendant here), was in response to an October 29, 1996 complaint made by Michadl Scefidi, afriend
of Hill's, concerning Zandhri’ s telephone cal to Scafidi in which she discussed an ongoing investigation
of Hill and Scefidi by the Wallingford Police Department involving a solen motorcycle. Thisinternd
afarsinvesigation found that Zandhri had improperly given Scafidi informetion about the motorcycle
investigation which could have jeopardized it. Theinternd affairs investigation also found that Zandhri
had made a derogatory comment about a superior officer. The investigation concluded that Zandhri
had engaged in conduct “unbecoming an officer” in violaion of police department regulations.

The last internal affairs investigation, “IA 96-47,” dso conducted by Sergeant Hlis, concerned
an October 30, 1996 complaint from a state prosecutor regarding conversations among Zandhri, her
mother, the prosecutor, and the prosecutor’ s secretary about the disorderly conduct charge. The
prosecutor had claimed that Zandhri’s mother called the prosecutor’ s office twice and was offensve
and that Zandhri had caled the secretary, was “very rude,” and asked why her husband had not been
arested. The prosecutor subsequently withdrew the complaint and the investigation was closed.

Findly, Zandhri was the subject of a second crimina investigation undertaken as aresult of a
report to the Wallingford Police Department by Hill on January 13, 1997 regarding the domestic
dispute that occurred on October 5, 1996-the night Hill had previoudly reported to the police that
Zandhri drove while under the influence of acohol, and which was the subject of the first and second
internd affairsinvestigations. That crimina investigation resulted in Sergeant His'  January 29, 1997
warrant gpplication for Zandhri’s arrest. However, the prosecutor declined to gpprove the warrant
goplication.

In January 1997, following these internd affairs and crimina investigations, Chief Dortenzio
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referred Zandhri to a psychologist for a“fitness for duty examination.” The psychologist concluded in
her report that Zandhri was only “conditionaly fit for duty as a police officer.”® A proposed agreement
was drafted by the Town of Wallingford which set forth recommendations by the psychologist as
conditions of Zandhri’s continued employment as a police officer, but Zandhri refused to Signit.” On
March, 12, 1997, Chief Dortenzio terminated Zandhri’ s probationary employment with the Walingford
Police Department.

Zandhri’s complaint here dleges that, in violation of the U.S. Condtitution, the defendants
subjected her to fase arrest, warrantless arrest, unlawful seizure, and malicious prosecution, and
deprived her of her First Amendment rights, right to due process, right to equal protection, and right to
privacy. Inaddition, Zandhri alegesfdse arrest, mdicious prosecution, intentiond infliction of
emotiond digtress, negligent infliction of emotiond distress, defamation, negligence, and violations of her
rights to due process, equa protection, and privacy under Connecticut common law and the
Connecticut condtitution.

The defendants have filed a motion for summary judgment on the grounds that (1) Zandhri has
failed to creste a genuine issue of materia fact that the defendants violated her rights under the U.S.
Condtitution or Connecticut law; and (2) the defendants are entitled to qualified immunity on the section
1983 clams. At the outset, the Court grants, absent objection, the motion for summary judgment as to

Zandhri’s Firsd Amendment and federd right to privacy cdams, as Zandhri hasfailed to address these in

¢Zandhri disputes this fact in her Local Rule 9(c) statement, but has not presented any evidencein
contravention.

"Zandhri disputes this fact in her Local Rule 9(c) statement, but has not presented any evidencein
contravention.



her opposition to the defendants motion for summary judgment.2 The Court will address the remaining
clams below.
. Summary Judgment Standard

In amoation for summary judgment, the burden is on the moving party to establish that there are
no genuine issues of materia fact in dispute and that it is entitled to judgment as a matter of law. See

Fed. R. Civ. P. 56(c); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 256 (1986). “A motion for

summary judgment may not be granted unless the court determines that there is no genuine issue of
materid fact to be tried and that the facts as to which thereis no issue warrant judgment for the moving

party as amatter of law.” Quinn v. Green Tree Credit Corp., 159 F.3d 759, 765 (2d Cir. 1998)

(atation and internd quotation marks omitted). A digpute regarding amateria fact is genuine “*if the
evidenceis such that a reasonable jury could return averdict for the nonmoving party.’”” Aldrich v.

Randolph Cent. Sch. Digt., 963 F.2d 520, 523 (2d Cir. 1992) (quoting Anderson, 477 U.S. at 248),

cert. denied, 506 U.S. 965 (1992). After discovery, if the nonmoving party has “failed to make a
sufficient showing on an essential element of [its] case with respect to which [it] has the burden of

proof,” then summary judgment is appropriate. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

The Court resolves “dl ambiguities and draw[g] al inferencesin favor of the nonmoving party in

order to determine how areasonable jury would decide.” Aldrich, 963 F.2d at 523. Thus, “[o]nly

8Additionaly, though the plaintiff mentions the defendants “unlawful, warrantless entry” by Cameron
and McNell into her hometo interview her on October 17, 1996 in her opposition to the defendants
motion for summary judgment and in her depogtion, her complaint contains no alegations of a Fourth
Amendment violation for such entry. Accordingly, the Court does not trest this as an aleged cause of
action.



when reasonable minds could not differ asto the import of the evidence is summary judgment proper.”

Bryant v. Maffucdi, 923 F.2d 979, 982 (2d Cir.), cert. denied, 502 U.S, 849 (1991); see o

Suburban Propane v. Proctor Gas, Inc., 953 F.2d 780, 788 (2d Cir. 1992).

IIl.  Discussion

A. Section 1983 Claims

Pursuant to 42 U.S.C. § 1983, Zandhri raises false arrest, warrantless arrest, malicious
prosecution, due process, and equa protection claims.® Zandhri’ s false arrest, warrantless arrest, and
malicious prosecution claims appear to relate to her arrest on October 18, 1996 for disorderly
conduct.’® Additiondly, though Zandhri does not specify which conduct by the defendants is the basi's
for her due process and equa protection clams, those claims gppear to relate to her arrest, her interna
affarsinvestigations and crimind investigations, her referra to the psychologist, and her termination.
The Court will address each claim below.

At the outset, however, the Court notes that, athough Zandhri aleges that each of the
defendants committed dl the condtitutiona violations set forth in her complaint, Zandhri hasfailed to

particularize the clams as to each defendant. For example, though Zandhri gppearsto clam that dl of

9Zandhri has dso referred to an “unlawful ssizure’ daim, but does not address it as different from her
fdse arrest, warrantless arrest, and malicious prosecution clams in either her complaint or her
opposition to the motion for summary judgment. Accordingly, the Court will not addressit asa
separae clam.

Though Zandhri claims that she was “subjected” to a second warrant application on January 29,
1997, Zandhri makes no claim that she was actudly arrested pursuant to that warrant, which was not
signed by a prosecutor or judge. Therefore, the Court will only consider Zandhri’s false arrest,
warrantless arrest, and malicious prosecution claims asto her arrest on October 18, 1996 for
disorderly conduct.



the defendants unlawfully arrested and maicioudy prosecuted her, she has not produced any evidence
that Chief Dortenzio or Curran wereinvolved in her arrest or the crimind investigation thet led to it.
Additiondly, though Zandhri clamsin her deposition that each of the defendants subjected her to
“extended, invasive investigations” it is goparent that the internd affairs investigations were conducted
by Curran and non-defendant Sergeant Flis. The Court must follow section 1983's requirement of
edtablishing ligbility asto particular individuas and its limitations as to supervisory ligbility. See, e.q.,

Provog v. City of Newburgh et d., 262 F.3d 146, 154 (2d Cir. 2001) (stating that personal

involvement of defendants in aleged condtitutiona deprivationsis required under section 1983 and may
be established by evidence that the defendant “ (i) personaly participated in the dleged condtitutiona
violation, (ii) was grossy negligent in supervisng subordinates who committed the wrongful acts, or (iii)
exhibited ddliberate indifference to the rights of the plantiff by failing to act on information indicating that
uncongtitutiond acts were occurring”). Accordingly, the Court will examine the aleged condtitutiona
violaions in the context of the evidence presented as to each particular defendant’ s involvement in the
different aspects of the case. However, the conclusions that follow as to the propriety of summary
judgment would gpply to dl the defendants.

1. False Arrest and Warrantless Arrest™

The Fourth Amendment to the United States Congtitution provides that no person may be

UThereis no genuineissue of materia fact that Zandhri was arrested for disorderly conduct pursuant to
awarrant on October 18, 1996. See Pl.’sMem. Opp’'n. Mtn. Summ. J. a 3. Zandhri’s “warrantless
arest” clam agppears to be an alegation that the warrant gpplication contained materid
misrepresentations and omissions, otherwise known as a Franks claim. The Court will addressthis
aspect of the daim below.



subjected to unreasonable seizures. This protection includes the right to be free from arrests without

probable cause.’? See Weyant v. Okst, 101 F.3d 845, 852 (2d Cir. 1996). Generally, probable

cause to arrest exists “when the officers have knowledge or reasonably trustworthy information of facts
and circumgtances that are sufficient to warrant a person of reasonable caution in the beief that the
person to be arrested has committed or is committing acrime.” Weyant, 101 F.3d at 852. “The
quantum of evidence required to establish probable cause to arrest need not reach the level of evidence

necessary to support aconviction.” United Statesv. Fisher, 702 F.2d 372, 375 (2d Cir. 1983).

As noted above, Zandhri chalenges the congtitutiondity of her arrest on October 18, 1996 for
disorderly conduct. A personisguilty of disorderly conduct under Connecticut law:

when, with intent to cause inconvenience, annoyance or darm, or recklesdy creeting a

risk thereof, such person: (1) Engagesin fighting or in violent, tumultuous or threatening

behavior; or (2) by offensve or disorderly conduct, annoys or interferes with another

person; or (3) makes unreasonable noise. . . .
Conn. Gen. Stat. § 53a-182. Zandhri argues that the warrant application for her arrest contained
deliberate, materia misrepresentations and omissions and failed to establish probable cause of
disorderly conduct. The defendants argue that they are entitled to qualified immunity asto Zandhri’s
arest. The Court will address each of these points below after agenera discussion of quaified
immunity.

“Qudified immunity is ‘an entitlement not to stand trid or face the other burdens of litigation.””

Saucier v. Kaiz, 533 U.S. 194, 200 (2001) (quoting Mitchell v. Forsyth, 472 U.S. 511, 526 (1985)).

In the context of § 1983 civil actions, this congtitutiond tort has become known as one for “false
arrest.”



“[Glovernment officids performing discretionary functions generdly are shielded from liahility for civil
damages insofar as their conduct does not violate clearly established statutory or congtitutiona rights of

which a reasonable person would have known.” Harlow v. Fitzgerdd, 457 U.S. 800, 818 (1982).

The burden of raisng and establishing the affirmative defense of qudified immunity, either in amotion

for summary judgment or at tria, rests on the defendants. See Lee v. Sandberg, 136 F.3d 94, 101 (2d

Cir. 1997).

When considering the issue of qudified immunity, a court first determine whether the evidence,
viewed in the light most favorable to the plaintiff, demondrates that the officer’s conduct violated a
conditutiond right. See Saucier, 533 U.S. a 201. If so, the court must then determine whether “[t]he
contours of the right [were] sufficiently clear that areasonable officid would have understfood)] that

whet he [did] violate[d] that right” Anderson v. Creighton, 483 U.S. 638, 640 (1987). In essence,

the Court must determine “whether it would be clear to areasonable officer that his conduct was

unlawful in the Stuation he confronted.” Saucier, 533 U.S. at 202. If the law was clearly established

that the officer’s conduct violated a condtitutiona right, qudified immunity isingppropriate. If, however,
“the law at that time was not clearly established, an officid could not reasonably be expected to
anticipate subsequent legd developments, nor could he fairly be said to *know’ that the law forbade
conduct not previoudy identified as unlawful,” quaified immunity is gppropriate. Harlow, 457 U.S. at
818.

As noted above, Zandhri’s section 1983 claim for false arrest derives from an individua’ s right
to remain free from arrest absent probable cause. See Weyant, 101 F.3d at 852. Thisright, so

broadly defined, was clearly established at the time of Zandhri’sarrest. See Lee, 136 F.3d at 102.
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However, the Court’ sinquiry into the existence of aclearly established right requires amore narrow
scope. “[A court] must consider whether a reasonable officer could have believed that the specific

action taken by [the defendant] was foreclosed by clearly established law.” Caldarolav. Calabrese,

298 F.3d 156, 161 (2d Cir. 2002) (emphasis added); see also Saucier, 533 U.S. at 201 (“Thisinquiry,

it isvitd to note, must be undertaken in light of the specific context of the case, not as a broad generd
proposition.”). Accordingly, the Court must determine whether a reasonable officer could conclude
that the circumstances here established the necessary probable cause for Zandhri’s arrest. See
Weyant, 101 F.3d at 852.

In Mdley v. Briggs, 475 U.S. 335 (1986), the U.S. Supreme Court held that police officers

may be entitled to qudified immunity for arrests following the issuance of warrants by ajudge or
magidrate. The Court explained that the issue is “whether a reasonably-trained officer in [the
defendants' ] position would have known that his affidavit faled to establish probable cause and that he
should not have applied for the warrant.” Madley, 475 U.S. a 345. It concluded that the officer “will
not be immune if, on an objective bas's, it is obvious that no reasonably competent officer could have
concluded that awarrant should issue; but if officers of reasonable competence could disagree on this
issue, immunity should be recognized.” 1d. at 341. The Second Circuit elaborated on Mdley by sating
that:

A police officer who reliesin good faith on awarrant issued by a neutral and detached

magigtrate upon afinding of probable cause is presumptively shidded by qudified

immunity from persond liability for damages. Golino v. City of New Haven, 950 F.2d

864, 870 (2d Cir.1991). Police activity conducted pursuant to awarrant rarely will

require any deep inquiry into reasonableness because a warrant issued by a magidtrate

normally suffices to establish that alaw enforcement officer has acted in good faith.
United Statesv. Leon, 468 U.S. 897, 922 (1984). However, “the officer’ sreliance
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on the magistrate’ s probable-cause determination and on the technica sufficiency of the
warrant he issues must be objectively reasonable.” 1d. The court’sinquiry into
reasonablenessis limited to determining whether a reasonably well-trained officer
would have known that the warrants wereillegal despite the magisirate’ s authorization.
Id. at 922 n.23.

Smmsv. Village of Albion, New York, 115 F.3d 1098, 1106 (2d Cir. 1997).

Thus, the issuance of awarrant for Zandhri’s arrest for disorderly conduct on October 18,
1996 creates a presumption that it was objectively reasonable for the officers to believe that there was

probable cause to support it. See Galino v. City of New Haven, 950 F.2d 864, 870 (2d Cir. 1991),

cert. denied, 505 U.S. 1221 (1992). The Court must next examine whether there is evidence to
overcome this presumption such that a reasonable juror could conclude that the officers reliance on the
judge' s probable cause determination and on the technicad sufficiency of the warrant was objectively
unreasonable. 1d. Asindicated by the Second Circuit, thisinquiry involves an examination of whether
areasonably well-trained officer would have known that the warrant wasiillegd despite the judge's
authorization.

A plaintiff may mount such a chdlenge by making a*‘ subgtantid preiminary showing' thet the
affiant knowingly and intentiondly, or with reckless disregard for the truth, made afase gatement in his
affidavit and that the dlegedly fase statement was * necessary to the finding of probable cause.””

Galino, 950 F.2d at 870 (quoting Franks v. Delaware, 438 U.S. 154, 155-56 (1978)). “Where an

officer knows, or has reason to know, that he has materidly mided a magistrate on the basisfor a
finding of probable cause, . . . the shidd of qudified immunity islos.” Gdlino, 950 F.2d at 871. Here,
Zandhri clamsthat the warrant application contained deliberate, materia misrepresentations and

omissions. The Second Circuit has summarized the appropriate andysis as follows.
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A section 1983 plaintiff chalenging awarrant on this bass must make the same showing
that isrequired at a suppression hearing under Franksv. Delaware, 438 U.S. 154,
155-56 (1978): the plaintiff must show that the affiant knowingly and ddiberately, or
with areckless disregard of the truth, made fase Satements or materiad omissonsin his
goplication for awarrant, and that such statements or omissions were necessary to the
finding of probable cause. Gdlino, 950 F.2d at 870-71; see Franks, 438 U.S. at
171-72. Unsupported conclusory alegations of falsehood or material omisson cannot
support a Franks chdlenge; to mandate a hearing, the plaintiff must make specific
alegations accompanied by an offer of proof. See Franks, 438 U.S. at 171.
Moreover, when police officers move for summary judgment on the basis of qudified
immunity, “[p]laintiffs may not unwrap a public officer’s doak of immunity from suit
samply by aleging even meritorious factua disputes relaing to probable cause, when
those controversies are nevertheess not materid to the ultimate resolution of the
immunity issue” Cartier v. Lusser, 955 F.2d 841, 845 (2d Cir.1992). Disputed
issues are not materid if, after crossing out any dlegedly fase information and supplying
any omitted facts, the “ corrected affidavit” would have supported a finding of probable
cause. Soaresv. State of Connecticut, 8 F.3d 917, 920 (2d Cir.1993); Cartier, 955
F.2d at 845.

Veadi v. Wash, 40 F.3d 569, 573-74 (2d Cir. 1994).

The warrant gpplication and affidavit submitted here by Lieutenant Cameron indicates that
Zandhri’ s then-husband, Paul Hill, complained to the Wallingford Police Department on October 16,
1996 regarding afight between Hill and Zandhri. Specificaly, the warrant gpplication states that Hill
reported that he served Zandhri with divorce papers on October 11, 1996, that there had been ongoing
verba confrontations between Hill and Zandhri since that time, and that Hill had surreptitioudy
audiotaped severd of those confrontations. The warrant gpplication further recites that on October 16,
1996, when Zandhri discovered Hill’ s audiotaping of their conversation, Zandhri became violent.
Specificdly, Hill reported that Zandhri “threw” a couch out of her way in an attempt to get the
audiotape recorder, grabbed Hill by his shirt when he attempted to get away, tried to drag Hill off a set

of stairs, blocked Hill from exiting the door, grabbed hisjaw, grabbed his pager, and threw the pager at
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histruck as he drove away from their home. Hill dso reported that his shirt had been ripped during this
incident. The warrant application dso indicates that Lieutenant Cameron corroborated certain of Hill's
alegations through his observation of fresh scratch marks on Hill’ s hand and neck, Hill’ storn shirt,
pieces of Hill's pager in their driveway, and his review of the audiotaped recording of the dispute
between Zandhri and Hill that indicated  banging noises consstent with a struggle when things are being
hit by struggling parties” Defs. Ex. B. Findly, the warrant application states that Lieutenant Cameron
and Deputy Chief McNell attempted to spesk with Zandhri a her home early in the morning of

October 17, 1996, that she declined to do so at that time, and that in a phone cal later that morning she
indicated that she wished to come to the department to give a Satement.

In her deposition testimony, Zandhri identified the following “misrepresentations and omissons’
made by Lieutenant Cameron in the warrant gpplication: whether Hill had secretly audiotaped
conversations between him and Zandhri before, the description of her “throwing” a couch out of the
way rather than moving it, some of the particular aspects of the physicd confrontation between Zandhri
and Hill, the description of the time of day officers McNell and Cameron came to her house to
interview her following the incident, and the reasons why Zandhri did not give a satement to the officers
that night. See Defs.” Ex. A., Zandhri Dep. at 121-135. However, even assuming Zandhri’ s testimony
to be true, the Court does not find these “ misrepresentations and omissions’ to be materia. See, e.q.,
Veadi, 40 F.3d at 573-75. Zandhri has not created a genuine issue of fact that, after deleting the
dlegedly fase information and supplying any omitted facts, the “ corrected affidavit” would not have
supported afinding of probable cause. Seeid. That is, even with deleting the reference to previous

audiotaping of conversations, changing the time of day the investigating officers came to Zandhri’s
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house and the description of Zandhri moving the couch, gpplying Zandhri’ s version of why she refused
to gpesk to the officers that evening, and dtering the description of the struggle between Hill and
Zandhri, the “ corrected” warrant application would still contain sufficient evidence to support afinding
of probable cause that Zandhri had committed the offense of disorderly conduct.

Additiondly, though the status of the individua reporting the facts on which an officer bases his
determination of probable causeis rdevant to determining whether that officer’ s actions were
objectively reasonable, the circumstances here do not suggest unreasonable reliance by Cameron on
Hill’sreport. See Cddarola, 298 F.3d a 162. Where an anonymous informant provides information,
that informant’ s veracity and reliability must be carefully scrutinized. Seeid.; Gates, 462 U.S. at

238-39; see dso Horidav. JL., 529 U.S. 266, 270 (2000). So too with confidentia informants. See

Soindli v. United States, 393 U.S. 410 (1969); Aquilar v. Texas, 378 U.S. 108 (1964). However, “if

an unquestionably honest citizen comes forward with areport of crimina activity--which if fabricated
would subject him to crimind liahility... rigorous scrutiny of the basis of his knowledge[ig]
unnecessary.” Gates, 462 U.S. a 233-34. “In the case of ‘an unidentified bystander with no apparent
motiveto fasfy, ... theinformation they provide has‘apeculiar likeihood of accuracy.”” Caldarola,

298 F.3d at 162 (quoting United States v. Rallins, 522 F.2d 160, 164 (2d Cir. 1975)).

Here, the information that formed part of the probable cause submitted by Lt. Cameron was
obtained from an interview with and sworn statement by the victim—Paul Hill.** The Second Circuit has

held that “[a]n arresting officer advised of a crime by a person who clams to be the victim, and who

BAlthough the arrest warrant affidavit does not state that Hill gave a statement under oath, one was
made on October 17, 1996 at 12:22 am., before the application for a warrant was made.
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has sgned a complaint or information charging someone with the crime, has probable cause to effect an

arrest absent circumstances that raise doubts as to the victim's veracity.” Singer v. Fulton County

Sheriff, 63 F.3d 110, 118 (2d Cir. 1995). “[A] police officer may rely upon the Satements of victims

and witnesses to determine the existence of probable cause for the arrest, see Martinez v. Smonetti,
202 F.3d 625, 634 (2d Cir. 2000), regardless of the ultimate accurateness or truthfulness of the

satements. See Bernard v. United States, 25 F.3d 98, 103 (2d Cir. 1994).” Hotding v. LaPlante,

167 F. Supp. 2d 517, 521 (N.D.N.Y.. 2001); Milodavsky v. AES Eng'g Soc'y, 808 F. Supp. 351,

355 (SD.N.Y. 1992) (* The veracity of citizen complaints who are the victims of the very crime they
report to the policeis assumed.”), &f'd, 993 F.2d 1534 (2d Cir. 1993).
While here there may have been some judtified skepticism as to Hill’s complete veracity

because he and Zandhri were involved in adivorce, see, e.q., Galino, 950 F.2d at 866 (finding relevant

to probable cause determination that warrant affidavit contained statements from a complainant with
“whom the police knew [the plaintiff] to beinvolved in acrimonious divorce proceedings’), Hill’s sworn
gtatement was corroborated by Cameron’ s first-hand observation of hisinjuries, examination of the
scene of the dleged crime (including confirmation of certain corroborating red evidence such as Hill’s
torn shirt and the broken pager), and his review of an audiotape of the events. Thus, any gpparent
concern that Hill was untruthful or unreliable was addressed by the corroborative evidence.
Furthermore, the defendants were “‘ not required to explore and diminate every theoreticdly plausble
clam of innocence before making an arrest.’”” Caldarola, 298 F.3d at 167-68 (quoting Ricciuti, 124
F.3d at 128).

The warrant thus contains sufficient evidence by which areasonably well-trained police officer
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could conclude that there existed probable cause to support the warrant for Zandhri’ s arrest for
disorderly conduct. That is, areasonably-trained officer in the defendants position would have
believed that the warrant application established that, “with intent to cause inconvenience, annoyance or
dam, or recklesdy creating arisk thereof, [Zandhri] engag[ed] in fighting or in violent, tumultuous or
threatening behavior” or “by offensve or disorderly conduct, annoy[ed] or interfere[d] with another
person”or “ma[de] unreasonable noise.” Conn. Gen. Stat. 8 53a-182. Moreover, Zandhri has not set
forth any evidence indicating that Lieutenant Cameron and others who may have been involved in the
goplication for the arrest warrant knew or should have known any other information which would
indicate that the warrant lacked probable cause. Under these circumstances, the warrant sets forth an
“objective bass supporting probable cause’ for Zandhri’s arrest for disorderly conduct. Cartier v.
Lusser, 955 F.2d 841, 845 (2d Cir. 1992); see Smms, 115 F.3d at 1106. Accordingly, the
defendants are entitled to quaified immunity for that arrest.*

2. Malicious Prosecution

The defendants a0 argue that they are entitled to qudified immunity asto Zandhri’s § 1983
clam of maicious prosecution. A 8 1983 clam based on maicious prosecution is based on the four

elements of the Connecticut common law tort for maicious prosecution. See, e.q., Janetkav. Dabe,

892 F.2d 187, 189 (2d Cir. 1988). Under Connecticut law, “[a]n action for malicious prosecution

¥This qudified immunity andysisin the context of considering summary judgment is aso subject to the
requirement that the materid facts upon which qudified immunity is based be undisputed. See Cartier,
955 F.2d at 844-45. Asnoted in the discussion in the text, supra, even though Zandhri disputes some
of the facts recited in the warrant gpplication and also which would be relevant to the knowledge of the
officersinvolved, those disputed facts are not materid to afinding of probable cause or qudified
immunity.
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agang a private person requires aplaintiff to prove that: (1) the defendant initiated or procured the
indtitution of crimind proceedings againg the plaintiff; (2) the crimina proceedings have terminated in
favor of the plaintiff; (3) the defendant acted without probable cause; and (4) the defendant acted with

malice, primarily for a purpose other than that of bringing an offender to justice” McHalev. W.B.S.

Corp., 446 A.2d 815, 817 (Conn. 1982).%°
For the reasons noted with regard to Zandhri’ sfalse arrest claim, the Court finds that there are no
genuine materia issues of fact that defendants reasonably believed they had probable cause to

commence or continue criminal proceedings againgt Zandhri. See, e.q., Loriav. Gorman, No. 01-

7964, 2002 WL 31122154, a *16 n.9 (2d Cir. Sept. 26, 2002) (applying Similar anaysesin
examining probable cause to arrest and probable cause to prosecute). Thus, the defendants are entitled

to qudified immunity with respect to Zandhri’s section 1983 maicious prosecution clam.

3. Due Process

15In order to dlege a cause of action for malicious prosecution under § 1983, [a plaintiff] must assert,
in addition to the el ements of malicious prosecution under Sate law, that therewas . . . a sufficient
post-arraignment liberty restraint to implicate the plaintiff's fourth amendment rights” Rohman v. New
York City Trangt Auth., 215 F.3d 208, 215 (2d Cir. 2000) (citing Murphy v. Lynn, 118 F.3d 938,
944-46 (2d Cir. 1997)). “The fourth amendment right implicated in amaicious prosecution action isthe
right to be free of unreasonable seizure of the personH.e., the right to be free of unreasonable or
unwarranted restraints on persond liberty. A plaintiff asserting afourth amendment mdicious
prosecution claim under 8 1983 musgt therefore show some deprivation of liberty consistent with the
concept of ‘seizure’” |d. (quoting Singer, 63 F.3d a 116, and citing Murphy, 118 F.3d at 944).
“[Slince the gist of aclam for maicious prosecution is abuse of the judicia process, aplaintiff pursuing
such aclam under § 1983 [dso] must show that the seizure resulted from the initiation or pendency of
judicid proceedings” Id. (citation omitted). The Court need not address whether Zandhri has satisfied
this dement, however, in light of itsfinding infraas to probable cause.
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Zandhri also claims that the defendants violated her right to substantive due process® To
succeed on her subgtantive due process claim, Zandhri must show that the defendants conduct was

“arbitrary, conscience-shocking, or oppressive in acongitutiond sense,” and not merely “incorrect or

ill-advised.” Kauczky v. City of White Flains, 57 F.3d 202, 211 (2d Cir. 1995); see dso Lewis, 523
U.S. a 846 (“[O]nly the most egregious officid conduct can be said to be arbitrary in the congtitutiona

sense”) (internd quotation marks omitted); Natde v. Town of Ridgefield, 170 F.3d 258, 262-63 (2d

Cir. 1999) (“Substantive due processis an outer limit on the legitimacy of governmentd action . . . .
Subgtantive due process standards are violated only by conduct that is so outrageoudy arbitrary asto
condtitute a gross abuse of governmenta authority.”). The Court must be “cognizant of the Supreme
Court’s admonition that * executive action chalenges raise a particular need to preserve the
congtitutiona proportions of congtitutional claims, lest the Congtitution be demoted to . . . afont of tort

law.”” Smith v. Half Hollow Hills Central Sch. Dig., 298 F.3d 168, 173 (2d Cir. 2002) (affirming

digtrict court’sdismissa of seventh grade student’ s substantive due process clam againg teacher who
dapped him).

Though Zandhri summarily states in her opposition to the motion for summary judgment that
“[t]he present case obvioudy meets the test” for a substantive due process violation, Pl.’s Mem. Opp'n.

Mtn. Summ. J. a 16, she does not identify—either in her complaint or in her oppaosition-the specific

1\While the defendants discuss Zandhri’ s due process claim as one of procedural due process in their
summary judgment papers, Zandhri refersto her clam in her oppostion to the motion for summary
judgment as a substantive due process clam. Compare Defs” Mem. Supp. Mtn. Summ. J. a 45-51,
with Pl.’s Mem. Opp. Mtn. Summ. J. at 15-16. In accordance with Zandhri’s characterization, the
Court will treat her claim as one of substantive due process.
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conduct by the defendants that violated her right to substantive due process. Nonetheless, as noted
above, the Court has examined whether her arrest, the interna affairs and crimind investigations of
Zandhri, her referra to apsychologist for a“fitness for duty examination,” or her termination amounted
to a substantive due process violation either separately or in the aggregate.t” Of course, in the context
of conddering the defendants motion for summary judgment, the Court must congtrue the factsin the
light most favorable to Zandhri. See Aldrich, 963 F.2d at 523.

Inlight of the Court’ s finding that there is no genuine issue of materid fact that the defendants
reasonably believed that probable cause existed for Zandhri’s arrest for disorderly conduct on October
18, 1996, the Court finds that, as a matter of law, her arrest certainly was not aviolation of substantive
due process. Asto theinternd affars investigations of Zandhri and the crimina investigation of her
regarding the alleged October 5, 1996 domestic dispute with Hill, the Court dso finds that Zandhri has
not presented any evidence indicating that the commencement of the investigations, the manner in which
they were conducted, or the sanctions resulting from the investigations were arbitrary, conscience-
shocking, or outrageous. Based on the evidence presented, even when viewed in alight most favorable
to Zandhri, no reasonable juror could conclude that there was no substantial basis for each of the

investigations or that due process was violated. For example, Zandhri conceded at her deposition that

Y0On page 4 of her opposition to the defendants motion for summary judgment, Zandhri asserts that
Chief Dortenzio “released privileged and confidentia thergpy information about Zandhri to the news
media” Zandhri refersto this as “an extraordinarily outrageous breach of law.” It gppearsthat this
clam relates to the state law causes of action for defamation and privecy. However, to the extent
Zandhri isdleging that Chief Dortenzio’s conduct condtituted a substantive due process violation, the
Court concludes that Zandhri has failed to produce any evidence in support of her alegation that Chief
Dortenzio released the information to the news media or that if he or another defendant did so that
would change the Court’ s conclusion as to substantive due process.
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initiating the investigations was judtified and has presented no evidence that they were improperly
conducted or that the conclusions and sanctions of the investigations were basaless or capricious. Also,
two of theinternd affairs investigationsHA 96-46 and |A 96-47—were conducted by Sergeant Flis,
who is not adefendant here. Thus, his conduct is not chalenged. Asto Lieutenant Curran’sinternd
affairsinvestigations-HA 96-44 and |A 96-45-the material facts are aso uncontroverted; 1A 96-45
was, in the main, based on the domestic dispute of October 16, for which Zandhri’s arrest was
supported by probable cause, and asto |A 96-44, Zandhri did not dispute the inappropriateness of the
telephone cdl that supported the finding againgt her. Accordingly, these investigations do not rise to the
levd of adue processviolaion. See, eq., Smith 298 F.3d at 173 (“ The protections of substantive due
process are avallable only againgt egregious conduct which goes beyond merely offend[ing] some
fadtidious squeamishness or private sentimentalism and can fairly be viewed as so brutd and offensve
to human dignity as to shock the conscience.”) (citations and interna quotation marks omitted).

The Court aso concludes that Zandhri has not presented any evidence that Chief Dortenzio’s
referrd of her to apsychologist for a“fitnessfor duty examination” was arbitrary, conscience-shocking,
or outrageous. In her deposition, Zandhri conceded that it was appropriate for Chief Dortenzio to refer
her to the psychologist for the examination and she “voluntarily agreed to go.”

Zandhri has dso failed to create a genuine issue of materid fact that the circumstances of her
termination, including the request that she submit to certain conditions of employment, were “so

outrageoudy arbitrary as to congtitute a gross abuse of governmentd authority.” Natae, 170 F.3d at

262-63. Based on the condderable evidence of questionable conduct disclosed by the internd affairs

investigations and the criminal charge, it was certainly not “outrageous’ for Chief Dortenzio to seek a
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psychologica examination of Zandhri or to require that trestment be a part of continued employment of
her as a police officer, especidly given the nature of the duties of a member of law enforcement.
Although Zandhri may dispute whether she deserved to be terminated, that event—by itsalf—is aso not
enough to meet the standard for a due process violation.

Findly, the Court concludes that the undisputed facts of dl of these events—the investigations,
arest, psychologica exam, and termination—even when consdered in the aggregate, and even when
those facts and the disputed ones are considered in alight most favorable to Zandhri, could not rise to
the level of a substantive due process violation.

Accordingly, Zandhri has not presented sufficient evidence for atrier of fact to find a substantive due
process violation, and summary judgment is warranted asto that clam.

4. Equal Protection'®

187andhri does not bring her daim of sex discrimination pursuant to Title VII of the Civil Rights Act of
1964, 42 U.S.C. § 2000e-2, as amended by the Civil Rights Act of 1991 (“Title VII”). The Court
notes, however, that the adverse employment actions challenged by Zandhri would be assessed using
the same four-part McDonnell Douglas Corp. v. Green, 411 U.S. 792, (1973) test utilized in disparate
trestment clams under Title VII.

Under McDonndl Doudlas, [a] plaintiff bearsthe initial burden of proving by a preponderance
of the evidence a primafacie case of discrimination. The burden of production then shiftsto
[the] defendants, who must offer through the introduction of admissible evidence a
non-discriminatory reason for ther actionsthat, if believed by the trier of fact, would support a
finding that unlawful discrimination was not a cause of the disputed employment action. [The]
[p]laintiff then must show that the proffered reason was merely a pretext for discrimination,
which may be demondtrated ether by the presentation of additiona evidence showing that the
employer’s proffered explanation is unworthy of credence, or by reliance on the evidence
comprising the prima facie case, without more.

Heyman v. Queens Vill. Comm. for Mentd Hedlth for Jamaica Cmty. Adolescent Program, Inc., 198
F.3d 68, 72 (2d Cir. 1999) (internd quotation marks, dterations, and citations omitted); see Reevesv.
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The Fourteenth Amendment of the United States Congtitution providesthat “[n]o State shdll ...
deny to any person within its jurisdiction the equd protection of the lawvs” This provigon isuniversd in
its gpplication to “dl persons within the territorid jurisdiction, without regard to any differences of race,
of color, ... of nationdity[, or of reigion]; and the protection of the lawsis a pledge of the protection of

equa laws” Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886).

The Equa Protection Clause directsthat “dl persons smilarly circumstanced shdl be treated

dike” E.S. Roygter Guano Co. v. Virginia, 2533 U.S. 412, 415 (1920). However, “[t]he Congtitution

does not require things which are different in fact or opinion to be treated in law as though they were
thesame.” Tigner v. Texas, 310 U.S. 141, 147 (1940). “It iswell established that a claimant under the
Fourteenth Amendment’s Equa Protection Clause ... must establish intentiona discrimination.”

Ricketts v. City of Hartford, 74 F.3d 1397, 1407 (2d Cir. 1996).

Here, Zandhri has presented evidence that (1) the defendantsin the case are dl mae; (2) her husband
was not arrested in connection with their October 5, 1996 or October 16, 1996 domestic disputes; and
(3) she believed that she was tregted differently than a mae officer would have been with regard to her
ares, internd affairsinvedtigations, crimind investigations, and her termination.’® However, her
conclusory statement as to her belief she was treated differently is not sufficient—absent other

evidence—to create a genuine issue of materid fact asto her equd protection clam. See, e.qg., Mdiri v.

Sanderson Plumbing Prods., Inc., 530 U.S. 133, 147-48 (2000). However, while individuas may
not be held persondly liable under Title VI, see Tomkav. Seiler Corp., 66 F.3d 1295, 1313 (2d Cir.
1995), they may be so lidble in their individua capacity under section 1983.

197 andhri specified this daim in thisway: her former husband-Hill-had been given “carte blanche’ by
the defendantsin filing his complaints and in the way they were handled.
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Dacon, 759 F.2d 989, 998 (2d Cir.) (conclusory allegations of discrimination insufficient to satisfy

non-movant’ s burden of setting forth specific facts demongrating existence of genuine issue for trid),

cert. denied, 474 U.S. 829 (1994); Delorainev. MEBA Pension Trugt, 499 F.2d 49 (2d Cir.), cert.

denied, 419 U.S. 1009 (1974) (mere conclusory statement in affidavit that plaintiff believed he was
discriminated againg was insufficient to raise genuine issue of materid fact asto plaintiff’ sage
discrimination clam). Her remaining evidence dso falls to establish a genuine issue of materid fact of
intentiond discrimination on the basis of her gender. Thereis nothing in the record to suggest that any
other individud in Zandhri’ s position—a probationary police officer—engaging in smilar behavior would
not have been subject to amilar investigation and discipline. To the contrary, severd of the mde
officersinvolved in the October 5, 1996 incident (regarding the officers activitiesat alocd bar and in
dedling with Zandhri that evening) were investigated and disciplined with regard to their actions. The
evidence also indicates that an arrest warrant application was prepared for the arrest of her husband in
connection with their October 16, 1996 dispute, but was rejected by the prosecutor (who isnot a
defendant here) after the charge againgt Zandhri regarding the dispute was nolled.  Asto her daim that
Hill's complaints to the police department were handled differently, she conceded at her deposition that
it was gppropriate for each of them to be investigated and has not pointed to any particular aspects of
the investigations or their conclusions thet create an inference of discriminatory trestment by any of the
individua defendants. For example, the October 16, 1996 incident created probable cause for her
arrest, and there has been no evidence presented by Zandhri that various aspects of the investigation of
the incidents of October 5, 1996 were affected in any way by sexud discrimination. Findly, the fact

that the four defendants are mae is-by itsdf—entitled to no evidentiary weight in ng whether the
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circumstances dleged create an inference of discrimination.
In support of her equd protection clam, Zandhri has “‘ done little more than cite to [her dleged)]

mistreatment and ask the court to conclude that it must have been related to [her gender]. Thisisnot

aufficient.”” Grillo v. New York Trangt Authority, 291 F.3d 231, 235 (2d Cir. 2002) (race

discrimination) (quoting Lizardo v. Denny's, Inc., 270 F.3d 94, 104 (2d Cir. 2001)).2° Thus, her equa

protection clam aso fals as amatter of law.
B. State Law Claims

The Court further declinesto exercise supplementd jurisdiction over Zandhri’ s remaining state
law clams on the ground thet it has dismissed dl clams over which it has origind jurisdiction. See 28

U.S.C. § 1367(c)(3); Spear v. Town of West Hartford, 771 F. Supp. 521, 530 (D. Conn. 1991)

(“[A]bsent unusud circumstances, the court would abuse its discretion were it to retain jurisdiction of
the pendant state law claims on the basis of afederd question clam aready disposed of . .. ."), &f’d,
954 F.2d 63 (2d Cir.), cert. denied, 506 U.S. 819 (1992).
V.  Concluson

For the foregoing reasons, the defendants Motion for Summary Judgment [Doc. # 27] is
GRANTED.

The Clerk isdirected to close the case.

SO ORDERED this____ day of October 2002, at Hartford, Connecticuit.

2The Court would arive at the same conclusion using McDonnell Douglas burden shifting framework.
That is, Zandhri has not satisfied her “initia burden of proving by a preponderance of the evidence a
primafacie case of discrimination,” or shown that the defendant’ s proffered reasons for the adverse
employment actions were “merely a pretext for discrimination.” Heyman, 198 F.3d at 72.
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